er[INDEN

GROSS J

The cornerstone of every successful family estate
plan is the estate freeze. Estate freezes are
often undertaken when individuals feel they have
acquired enough value in their current assets to
adequately provide for them for the remainder
of their lives. Estate freezes are most commonly
effected pursuant to the reorganization of the
share capital of a corporation or the tax-free
rollover of property into a corporation where held
individually. In its most basic form, an individual
exchanges his or her growth shares of a corporation
or his or her interest in property held individually for
new shares whose value is “frozen” at the fair market

value of the growth shares or interest in property
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at the time of the freeze.
rights of future growth are

Shares carrying the
issued to the next
generation, either directly or pursuant to a family
trust. As the economy begins to recover from this
past recession, it is an opportune time to implement
an estate freeze, and in some cases a “refreeze”
(discussed in greater detail below), in order to take
advantage of reduced values while they are still low.
It is also an ideal time to review old freeze structures

to take recent developments into consideration
(e.g., beneficiaries moving to the United States,

family law considerations) so that any
modifications to the freeze structure may

be implemented at these reduced values.



Why Implement an Estate Freeze?

The most common reason for implementing an
estate freeze is to limit death tax. Under current
Canadian tax laws, an individual is deemed
to have disposed of his or her assets upon
death (unless transferred to a surviving spouse
or qualifying spouse trust), and is subject to
tax on the difference between the fair
market value and the cost of those
assets. An estate freeze limits this tax exposure
by “freezing” the financial interest in the
corporation or assets to its value at the time of
the freeze. Any taxes owing on the growth from
the time of the freeze may
be deferred by a generation
- sometimes longer. (As
an aside, insurance is
often acquired to fund the
tax exposure upon death,
and this exposure may be
reduced through the use of
corporate-owned insurance).

The crystallization of the

Lifetime Capital Gains
Exemption (the “LCGE")
which allows for up to

$750,000 in tax-free capital

gains upon the disposition of certain shares
if certain conditions are met) will often be
utilized when implementing an estate freeze
where it is available and its wuse is
desirable. Upon exchanging his or her shares,
an individual may crystallize the LCGE by electing
into the (tax-free) gain of upto $750,000. Further,
it is possible to facilitate the multiplication of the
LCGE, if the proper structure is implemented,
which would allow the beneficiaries of a family
trust, for example, to utilize the LCGE. Estate
freezes may also be structured to utilize various
income-splitting techniques. While a number of
rules have been introduced to prevent income
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splitting (attribution rules and the “Kiddie Tax,” for
example), it is still possible in certain
circumstances to have dividends paid on, and
capital gains arising from the sale of, growth
shares taxed in the hands of a spouse and/or

children who are subject to tax at lower rates.

Estate freezes are also often implemented
for creditor
individual is

protection purposes (if an

concerned with  potential
claims by creditors), for probate planning
purposes (corporate interests may avoid
probate taxes if multiple wills are used and
the corporate interests are in a will separate
from those assets that are subject
to probate), and to take advantage
of a number of benefits associated
(including
corporate tax rates.)

with  incorporation
lower

Variations of the Basic
Estate Freeze Structure

Where an individual is not
prepared to give up all of his or
her interest in the future growth
of the corporation at the time of
the freeze, a “partial freeze” can
be implemented whereby the
individual retains a portion of the future growth
of the corporation. Alternatively, a “gel” may be
implemented, which provides for the possibility
of future growth accumulating for the benefit
of the individual. Where family or financial
circumstances change subsequent to the
freeze, a “melt” may be implemented, whereby
part of the growth of the corporation is diverted
back to the individual without modifying
the corporate structure, or a “thaw” may be
undertaken, which causes an estate freeze
to be unwound, including the growth that has
accumulated to the next generation. Where the
valueofacorporationhasdecreasedfromthetime



of the freeze, a “refreeze” is often implemented to become the constating document for the family
modify the estate freeze, but notreverseit. Among business once the individual has passed away.
other advantages, a refreeze further reduces
the taxes owing on death. Transactions
of this type were common during this past
recession due to lower values, and, as A discussion of post-mortem planning is beyond
mentioned above, may still be advantageous

depending on the circumstances.

the scope of this article, but it is important
to note that there are a number of strategies
available that may be implemented to minimize
the double tax arising upon the deemed
disposition of the individual or his or her

In anticipation of the next generation holding  gyrviving spouse’s interest in the corporation.
shares personally (which, ifafamilytrustis utilized,

is usually shortly before the 21st anniversary of
thetrust), ashareholders’ agreement will often be
advisable. A shareholders’ agreement may limit
the next generation’s rights during the lifetime of

the individual so that the individual may continue Matthew Getzler

. Associate
to control the corporation, and perhaps more Tax
importantly, a shareholders’ agreement may Tel: 416.369.4316

mgetzler@mindengross.com

Minden Gross LLP proudly welcomes Brian J. Temins to the partnership, effective February 1st, 2010.

The Honourable Jerahmiel “Jerry” S. Grafstein upon leaving the Senate has rejoined Minden Gross LLP on a full
time basis.

Minden Gross LLP is pleased to welcome Matthew Getzler to the firm.

Reuben M. Rosenblatt Q.C. has just completed his 32nd year of teaching the Real Estate Transactions Course at
Osgoode Hall Law School.

Howard S. Black was selected by his peers for the 2010 edition of The Best Lawyers in Canada in the specialty of
Trusts and Estates.

Steven l. Pearlstein, Adam L. Perzow and Samantha A. Prasad gave a presentation entitled “Ontario HST and the Real
Estate Market” on February 24, 2010.
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Catherine Francis, Kenneth L. Kallish, and Rachel
Moses made a presentation to Royal Bank of Canada on
recent amendments to the Rules of Civil Procedure and
the Bankruptcy and Insolvency Act in September, 2009.

Timothy R. Dunn spoke at the Law Society’'s “Six
Minute Insolvency Lawyer” conference on the subject
of “Lawyer as Debt Collector” in October, 2009.

Reuben M. Rosenblatt Q.C. was a contributor and speaker
on Recent Developments in Real Property Law at the Annual
Operation Update program for the Canadian Bar Association on
October 2,2009. Reuben has been a key speaker at the Thunder
Bay Law Association CLE program for the last two years providing
updates to the members on Practice, Pitfalls, Stories and Recent
Cases. His most recent attendance was on October 23, 2009.

Stephen C. Nadler was interviewed for the November edition
of Canadian Lawyer. He was quoted in the article “Powers
of sale: good deals, bad karma, hard work for the lawyer.”

Steven . Pearlstein was interviewed for the November
edition of Law Times. He was quoted in the article
“HST could blunt housing rebound,” which discusses
the impact that the new harmonized sales tax will have
on resale home transactions, specifically legal fees.

Reuben M. Rosenblatt Q.C. was a contributor and speaker
on “Notice Requirements - Must the Parties Comply?” at the
Six Minute Real Estate Lawyer program for the Law Society of
Upper Canada, CLE on November 18, 2009. Reuben was also a
panelist for the Law Society of Upper Canada at their November
18, 2009 CLE program Safeguarding Real Estate Transactions.

Steven L. Pearlstein presented a paper at the Six Minute
Real Estate Lawyer for the Law Society of Upper Canada
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entitled: “The
close a deal

Retainer
without one”

Acknowledgement, don’t
on November 18, 2009.

The Commercial Leasing Department (with Stephen J.
Messinger as course leader) and Timothy R. Dunn of our
Insolvency Department presented a conference for Lexpert
entitled “Dealing with the Lease: Making the Deal, Living
with the Deal and Killing the Deal” on November 25, 2009.

Howard S. Black presented a paper entitled “Minimizing
Family Disputes and Protection Against Claims” at a
conference entitled “Home Away from Home: Tax & Estate
Planning for Your Vacation Property” planned by the Jewish
Foundation of Greater Toronto on December 2, 20009.

Catherine Francis gave a presentation on “Dealing With
Directors’ and Officers’ Liability Arising From Insolvencies &
Restructurings” at The Canadian Institute’s 10th Annual Advanced
Insolvency & Restructuring Law Conference on January 21, 2010.

Stephen Posen spoke on the subject of the Crystalline case
and Michael S. Horowitz spoke on “Cash and Equivalent
Security from Tenants” at the LSUC Six Minute Commercial
Leasing Lawyer program on February 3, 2010 in Toronto.

Hartley R. Nathan Q.C. delivered a speech at the Director’s
College in St. Catharines (a joint venture of the Conference
Board of Canada and McMaster University) on February
19th, 2010 on contentious board issues. Hartley also
presented a lecture on February 24, 2010 at the Canadian
Institute on Mastering Letters of Intent and MOU'’s.

A. Irvin Schein and Hayden Creque co-authored an article
on “Managing Outside Counsel” which will appear in the
March issue of the ACC Docket. Irvin will also be co-chairing
the 2010 Meritas Annual Meeting scheduled April 7-9, 2010.



